ISSN 2409-9066. Sci. innov., 2019, 15(6), 49—58 https://doi.org/10.15407 /scine15.06.049

Kirin, R.S. ', and Khomenko, V.L.?

"Institute of Economic and Legal Research of the NAS of Ukraine,
Shevchenko Blvd., 30, Kyiv, 01032, Ukraine,
+380 44 200 5568, office.iepd@nas.gov.ua
2Dnipro University of Technology,
19, Dmytra Yavornytskoho Ave., Dnipro, 49005, Ukraine,
+380 56 744 7339, rector@nmu.org.ua

FORMATION OF LEGAL PROTECTION
OF COMPUTER SOFTWARE BY THE RULES
OF COPYRIGHT AND PATENT LAW

Introduction. Computer programs (CP) are one of the newest objects of intellectual property. Neither the norms of
copyright or patent law, nor attempts to develop separate legislation have enabled creating a legal mechanism that would
not cause significant complaints from stakeholders.

Problem Statement. An analysis of the historical factors that led to the choice of different approaches to the legal pro-
tection of computer programs enables to better understand the system in each country, to choose the most appropriate
ways to acquire the rights and protection of these objects of intellectual property, to defend their property and non-proper-
ty rights, and to look for new, more reasonable and efficient ways of solving problems in this field.

Purpose. To study the world history of the formation and development of legal protection of computer software by the
rules of copyright and patent law.

Materials and Methods. Critical review of literary sources on intellectual property and computer science, comparative
analysis of international and national legislation of various countries, study of judicial practice that has had the greatest im-
pact on the practical solution to the problem of protecting computer programs.

Results. The main stages in the history of the development and formation of ways of legal protection of computer pro-
grams have been identified and characterized. Intellectual property and computer sciences materials, international and
national legislation of different countries, jurisprudence, the most important historical events and outstanding inventions in
this field have been analyzed. The dominant position of the computer program copyright protection has been established
not always to correspond with the rights and interests of their authors who increasingly support the introduction of
alternati-ve, patent and legal protection of computer programs by special legislation rather than by the precedent law.

Conclusions. It has been proposed to introduce a hybrid copyright-patent way of CP legal protection, which would com-
bine the advantages of both methods, as a compromise solution to the problem of competition between the CP legal pro-
tection by means of the copyright and patent law.

Keywords: legal protection of computer programs, copyright, and patent law.

Society is constantly evolving in scientific, | which until recently were just a dream of indi-
technical and cultural spheres and over time, this | vidual researchers, science fiction writers or sto-
process has been markedly accelerating. Among | rytellers. In particular, not long ago there have
the consequences, there is the emergence of fun- | appeared photos, audio, and video records, broad-
damentally new objects of the creative activity, | casting programs, integrated circuits, computer
programs, databases, and so on. The appearance
© KIRIN, R.S., and KHOMENKO, VL., 2019 of these objects has prompted researchers sear-
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ching the optimal mode of their legal protection.
Most of them are easily integrated into the exis-
ting system and are properly protected by ma-
king minor amendments to the existing legisla-
tion or drafting special laws, which do cause much
debate in society.

However, this is not the case for the situation
with computer programs. None of the existing in-
tellectual property institutes has been able to
fully meet the demands of society and software
developers. Neither the copyright nor the patent
law, nor the attempt to develop a special law has
enabled creating a legal mechanism that would
not cause any significant complaints of stake-
holders. Different countries choose various app-
roaches to legal protection, which have been con-
stantly changing, contradicting each other, and
still causing controversy between software deve-
lopers, software corporations, researchers, law-
yers, and related professionals and industries.

Analyzing the historical factors behind the
choice is crucial because it makes it possible to
better understand the system in each country, to
choose the most appropriate ways to acquire the
rights and to protect computer programs, proper-
ty and non-property rights, and to search new mo-
re justified approaches to solving the problems in
this area. The problems are extremely urgent in to-
day's world as the number of computer programs
and their economic, social, and legal impact on all
areas of human life is growing rapidly. Trends in
the legal protection of computer programs are
constantly changing under the influence of new
challenges and are reflected in court decisions
that often respond to the situation faster than
the law. To understand these problems, it is advi-
sable to study their origin and various ways for
their solutions.

The purpose of this research is to retrace the
world history of the creation and development of
legal protection of computer programs by the
copyright and patent law. For this purpose, litera-
ture sources on intellectual property and com-
puter sciences have been analyzed, international
and national legislation of different countries ha-
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ve been studied, and the case law having the most
notable influence on the practical solution of the
problem of protection of computer programs has
been scrutinized. Particular attention is paid to
the analysis of American scholarly research lite-
rature and jurisprudence, since, on the one hand,
this country is an undisputed leader in software
development and, on the other hand, it has the
most distinctive legal system that essentially dif-
fers from the European one, to which the Ukrai-
nian system is rather similar.

The first mechanical device controlled by a
binary circuit was Joseph Marie Jacquard loom
(1804) [1] that used pasteboard cards with pun-
ched holes, each card corresponding to one row of
the design. The hole on the card corresponded to
unity, while unpunched space represented binary
zero. Multiple rows of holes are punched in the
cards and the many cards that compose the de-
sign of the textile are strung together in order [2].
Using this machine enables creating very sophis-
ticated patterns.

Jacquard’s invention had a profound influence
on Charles Babbage who is considered the pio-
neer of computer technology. Starting with the
1810s, he was working with machines that could
calculate astronomical, navigation, and mathe-
matical datasheets. In 1833, he started creating
an analytical machine that became a prototype of
a modern computer.

In 1840, Babbage was invited to Turin, where
he gave lectures about his machine. Luigi Menab-
rea, a lecturer at the Turin Artillery Academy and
future Prime Minister of Italy, created and pub-
lished a synopsis of his lectures in French. Later,
Ada Lovelace (George Byron's daughter) trans-
lated these lectures into English, supplementing
them with comments larger than the main text.
In the comments, Ada described the algorithm
for calculating Bernoulli numbers using the Bab-
bage analytical machine. This description is con-
sidered to be the first published algorithm, with
Ada Lovelace sometimes called the first program-
mer [3, 4]. Ada programming language created
on behalf of the U.S. Department of Defense was
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named for her [5]. However, Babbage's analytical
machine was never completed. The main reasons
for this were the total lack of funding and a low
level of technology development at that time.

In 1936, Alan Turing proposed an abstract
"universal Turing machine" that could be consid-
ered a model of a general-purpose computer [6].
It had an infinitely long read / record tape and was
able to move it, changing its contents by perfor-
ming the algorithm.

In 1938, the German engineer Konrad Zuse
developed the binary mechanical calculator Z1,
and in 1941 upgraded it to the Z3 version. Many
researchers consider the latter to be the first ope-
rating programmable computer. For the next ver-
sion Z4, Zuse developed the first ever high-level
programming language Plankalkul. In particular,
the first chess program was written in this lan-
guage. Because of wartime, he could have pub-
lished information about Plankalkul as late as
in 1948 [7].

In 1939, at the University of Iowa, Professor
John Vincent Atanasoff and graduate student
Clifford Berry created the first computer wit-
hout moving parts (ABC, Atanasoff-Berry Com-
puter). The computer was successfully tested in
1942, but when Atanasoff was called to the field
forces, further studies were stopped [8]. These
works were not widely known at that time.

For a long time, ENTAC (Electronic Numeri-
cal Integrator and Computer) developed and
patented by J. Presper Eckert and John Mauch-
ly was considered the first computer [9]. It was
completed in 1945, and its programming took
2 months [1]. This computer was operating suc-
cessfully for many years and was finally shut down
in 1955. However, in 1973, a landmark event in
the protection of the substantive objects of com-
puter law took place. By virtue of court decision,
Eckert and Mauchly's patent was revoked, while
Atanasoff-Berry’s computer was recognized as
the world’s first one.

The first computer built on the principle of
shared storage of data and programs in memory
was the Manchester Small-Scale Experimental
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Machine (SSEM) created in 1948, and the first
program for it was written by Tom Kilburn [10].

It should be noted that the software for the
first computers essentially differed from the
modern programs, because each program was
developed specifically for that computer and
had no value separately from it. However, since
the 1950s, the commercialization and widespread
use of standard computer architectures had led
to the emergence of unified software that could
run on multiple computers and be reinstalled ma-
ny times.

As a result, the legal protection of computer
software was getting more and more relevant.
However, because of the fundamental difference
between the computer programs and the conven-
tional intellectual property, it was not obvious
which of the existing legal mechanisms, patent or
copyright, would be most appropriate for the pro-
tection of the intellectual property of program
developers.

The analysis of literary sources, the interna-
tional and national legislation, and the case law
has allowed us to highlight certain stages in the
history of development of legal protection of com-
puter software.

In the first stage (late 1950s — mid 1960s),
the computer programs were an integral part of
the computational tools for which they were de-
veloped. So, their illegal use was impossible and
meaningless. However, at that time, the IBM Sys-
tem/360 line was released. It consisted of six
computers, each with the same command archi-
tecture. These computers could run several pro-
grams at once [11]. The legal aspects of the crea-
tion and use of computer programs were governed
mainly by the contract law and the commercial
secret law.

However, already at this stage, the copyright
and patent law started to be applicable. In Novem-
ber 1961, in the United States, the computer prog-
ram was registered for the first time ever. As a re-
sult of the practical consideration of the number
of applications, the United States Copyright Of-
fice has issued Circular No. 61 Copyright Regist-
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ration of Computer Programs. It should be noted
that the necessary condition for registration was
the presence of original elements of compilation,
selection, location, and text expressions [12].

One of the first cases of obtaining copyright
protection documents for a computer program
can be considered the application for invention
No. 622397 filed on November 15, 1956, by Ro-
bert Washburn Tripp [13]. Subsequently, it was
divided into two applications for US patents
US3058657 Variable speed drive interpolation sys-
tem for automatic machine control and US3066868
(A) Interpolation computing system for automatic
tool control. The patents were issued on October
16 and on December 4, 1962, respectively. Under
different names the invention was also patented
in Belgium, Switzerland, France, the United King-
dom, and the Netherlands (we could not have
found the date of issue of the patent number
NL215849 in the last country). The earliest pa-
tent was issued in France, FR1174079 (01.11.1958,
published 05.03.1959). Therefore, this patent can
be considered the first known patent for a com-
puter program.

Another example of software patent protection
is British Patent Application 19463/62 of May 21,
1962, A Computer Arranged for the Automatic So-
lution of Linear Programming Problems [14, 15].
Its authors, Patrick Vincent Slee and Margaret
Joyce Harris Pauline, got several patents for their
inventionsin the United Kingdom (GB1039141),
Austria, Belgium, the Netherlands, and France in
1963—1966.

It should be noted that some publications, such
as Wikipedia, state that the first software patent
was granted to Martin Goetz. In 1964, he deve-
loped an improved data sorting algorithm that
enabled saving time for executing the program by
reducing the number of read/record operations
and the time for rewinding the magnetic tape [16].
M. Goetz filed a patent application on 09.04.1965
and received U.S. patent US3380029 Sorting Sys-
tem. Computerworld Magazine reported, "First
Patent Issued for Software, Full Implications Are
Not Yet Known" [17].

The second stage lasted from the mid-1960s
to the mid-1970s. It was characterized by the
emergence of independent software vendors. Ma-
nufacturers started to separate software products
from hardware, differentiating their pricing ac-
cordingly. At that time, both copyright and pa-
tent law applied to the legal protection of soft-
ware products. The object of protection was ei-
ther a new way of controlling a computer or a
new application of a computer.

In May 1964, the U.S. Copyright Office an-
nounced the start of accepting computer prog-
rams for registration. In April 1965, the Presiden-
tial Commission was organized to develop recom-
mendations for reforming the patent system. As
a result, computer software was concluded to be
patent ineligible. In 1966, the Patent Office pub-
lished provisional guidelines according to which
some algorithms were recognized as patent eli-
gible [12].

About 100 patents for algorithms and programs
were issued in the United States in 1970—1972,
and various patent formulas were tested. In most
cases, applications for device were also accompa-
nied by independent applications for method of
its control (including the data processing met-
hod), sometimes there were also applications for
computing program describing the operation of
the algorithm [18]. These inventions were refer-
red to a separate class in the U.S. Patent Classifi-
cation (444-1).

In the third stage (until the end of the 1970s),
in most advanced economies, the development of
legal protection for computer programs was cha-
racterized by strengthening the copyright posi-
tion regarding the legal protection of this intellec-
tual property object. At the same time, the patent
law was used as well, but mainly in court decisions.
This was facilitated by the decision of the U.S.
Supreme Court in Gottschalk v. Benson case, which
reviewed the Court of Customs and Patent Ap-
peals at the suit of Benson and Tabott, where the
subject of patenting was algorithm for decoding
decimal into binary numbers formulated as met-
hod [19]. The Court concluded that the method
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described in the application was a mathematical
solution, so, it was not patent eligible under the
applicable law, and the extension of patent pro-
tection beyond the scope of the applicable law
was outside the competence of the courts and
could be made exclusively by the U.S. Congress.

At the fourth stage (1980s — mid 1990), the
development and distribution of desktop com-
puters caused an explosive growth in software
trade. Computer programs became a valuable com-
modity that was not directly dependent on hard-
ware. Ways for fast copying applications and con-
venient means for saving and transferring infor-
mation appeared. There were attempts to develop
specific legislation on the legal protection of com-
puter programs, but they did not give expected
results because of the lack of time to adapt it to
the current conditions. Meanwhile, countries the
computer software developers were further adap-
ting the copyright law to protecting the intellec-
tual property in question [20].

At this time, copyright protection was consi-
dered the preferred means of protecting intel-
lectual property related to software.

In 1978, the World Intellectual Property Or-
ganization (WIPO) endorsed the Model Guide-
lines for the Protection of Computer Software.
These guidelines consisted of nine sections con-
taining definitions of basic terms, fundamental
titles to software, conditions of their origin, and
duration (the intellectual property law deals with
the term "duration"), possible compensation, etc.
In addition, the possibility of making a relevant
international agreement on the protection of
computer programs was considered. However, in
none of the WIPO countries these Guidelines be-
came the framework for developing and adopting
specific legislation [12].

In its report for 1979, the National Commis-
sion on New Technological Uses of Copyrighted
Works (CONTU) chose copyright as the most
appropriate form of protection for software. The
U.S. Congress accepted the Commission's posi-
tion as "computer program"” was incorporated
into the Copyright Act, in 1980 [21].
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In 1980—1985, similar amendments to the leg-
islation were made in Great Britain, France,
Hungary, Japan, and other countries.

The early court cases, starting with Gottschalk
v. Benson, supported the U.S. Patent Office's
(USPTO) initial position stating that software
algorithms were not patent eligible. However,
during that period, court decisions changed for
the sake of software protection.

In 1981, in the Diamond v. Diehr and Diamond
v. Bradley cases, the court made the decision that
enabled patenting computer algorithms [22, 23].

The Diamond v. Diehr case concerned a meth-
od for controlling a press for shaping rubber prod-
ucts using a digital computer. As a result of the
examination, this application was rejected insofar
as the computer-implemented sequence of ac-
tions was patent ineligible based on the Benson
case. However, the Court of Customs and Patent
Appeals reversed that judgement, arguing that
the patent eligible invention could not become
patent ineligible just because it used a computer.
The Court was upholding its initial position that
mathematical formulas were not patent eligible
in their abstract form, but machines or processes
in which mathematical algorithms were used dif-
fered from algorithm as such. Thus, if the inven-
tion as a whole met the conditions of patent eligi-
bility, it was subject to patenting, even if it incor-
porated a software component [18].

The Courts and the U.S. Patent Office sup-
ported the trend established by the judgment in
the Diamond v. Diehr case.

In the fifth stage (since the early 1990s and up
to the present time), there has been a steady
growth of networks, both intercorporate through
local grids connected to the server and among
millions users via the Internet. Some fast-gro-
wing web applications, such as the World Wide
Web, use code (HTML) that runs across all plat-
forms instead of being locked to a single hardwa-
re architecture.

The widespread use of the Internet has created
new channels for cheap distribution and marke-
ting of software. Because of this, the Internet has
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expanded the opportunities for rapid market pe-
netration with the use of bundled software, which
enhances the economic importance of protecting
these types of intellectual property. The Internet
is also a key contributor to the growing number
of patents on business methods, many of which
relates to tools or procedures used by online sto-
res of goods and services. Although these busi-
ness practices are often incorporated in software
they are not sold directly to end users. Instead,
they can support the delivery of online services
or products to end users. The Internet has also
given a new impetus to the distribution and rapid
development of many different types of open sour-
ce software. Although the so-called "shareware"
has always been an important form of software,
the ability of the Internet to support rapid, low-
cost distribution of new software and, above all,
centralized collection and incorporation of imp-
rovements from users into this software, has ma-
de available such widely used operating systems
as Linux and Apache. Thus, the Internet has in-
creased profits for inventors of patented software
while facilitating the growth of open source soft-
ware [21].

The detailed description of this stage goes be-
yond the analysis of the historical aspects of com-
puter program protection, so let us briefly men-
tion only the most important points.

In 1998, in the State Street Bank v. Signature
Financial Group case, the U.S. Court of Appeals
awarded that numerical calculations yielding a
"useful, concrete, and tangible result" is patent
eligible. [24]. This award was interpreted by the
Patent Office as a requirement to issue patents
for software in numerous cases.

In the Bilsky case, the United States Court of
Appeals for the Federal Circuit (CAFC) on the
patenting of method claims, particularly business
methods. The Federal Circuit court affirmed the
rejection of the patent claims involving a method
of hedging risks in commodities trading. The court
also reiterated the machine-or-transformation test
as the (meaning sole) applicable test for patent-
eligible subject matter, and stated that the test in
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State Street Bank v. Signature Financial Group
should no longer be relied upon [25].

The Supreme Court of the United States issued
an opinion on appeal (as Bilski v. Kappos) that
affirmed the judgment of the CAFC, but revised
many aspects of the CAFC's decision. In its deci-
sion, the Supreme Court rejected the machine-
or-transformation test as the sole test of process
patent eligibility. The Court judged that Bilsky's
software, a patent application for a business met-
hod, was not patent eligible for being an abstract
idea. The Court refused to rule on the failure of
all patents on business practices [26].

In the Mayo Collaborative Services v. Promet-
heus Laboratories, Inc. case, the Supreme Court
made the decision that undelay the method for
determining patent rights, which has been domi-
nant in software cases. Its essence was to consider
the basic principle, idea or algorithm on which
the patent application is based, as if it were part
of the previous level method, and to create con-
ditions so that the patent eligibility depends on
whether the implementation is of inventive na-
ture [27].

In the recent Alice Corp. v. CLS Bank Interna-
tional case, the issue was whether certain claims
about a computer-implemented, electronic escrow
service for facilitating financial transactions co-
vered abstract ideas ineligible for patent protec-
tion. The Alice Corp. patents were held to be in-
valid because the claims were drawn to an ab-
stract idea, and implementing those claims on a
computer was not enough to transform that idea
into patent eligible subject matter [28].

In European countries, the computer programs
are mostly protected by copyright, and the requi-
rements for patenting are much stricter than in
the United States. The desire to harmonize the
European legislation has resulted in the adoption
of EU Council Directive 91 /250 of 14.05.1991 on
the legal protection of computer programs under
copyright (it has been in force since 23.04.2009
under 2009/24 / EC). This Directive not only exp-
licitly refers computer programs to objects of co-
pyright law, but also establishes the minimum list
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of requirements for the protection of programs,

which have been subsequently introduced into the

national legislation of the EU Member States.

The result is a rather controversial situation
where the applicable legislation excludes com-
puter programs from the patent eligible inven-
tions, whereas the European Patent Office and
the courts confirm the patent eligibility of such
inventions.

The Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS) of 1994 ap-
plies copyright protection to computer programs.
Clause 10, paragraph 1 of the TRIPS Agreement
states, "Computer programs, whether in source
or object code, shall be protected as literary works
under the Berne Convention" [29].

The WIPO Copyright Treaty (WCT) is a re-
sult of the development of the Berne Convention
for the Protection of Literary and Artistic Works
and is made to further improve the system of in-
ternational legal protection of copyright through
the development of information and communica-
tion technologies, including the global compute-
rization of society. Under this Treaty, any cont-
racting party (even if it is not a party to the Berne
Convention) shall comply with the provisions go-
verning the substantive rules of law of the Paris
Act of the Berne Convention.

The objects of protection in the WCT are as
follows:

+ computer programs, whatever the mode or form
of their expression;

+ compilations of data or other material ("data-
bases") in any form, which by reason of the se-
lection or arrangement of their contents con-
stitute intellectual creations, are protected as
such. This protection does not extend to the
data or the material itself and is without preju-
dice to any copyright subsisting in the data or
material contained in the compilation [30].
Thus, as a result of the detailed historical ana-

lysis of the development of legal protection of

computer programs by the copyright and patent
law, the main stages have been identified and des-
cribed as follows:
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Stage 1 (late 1950s — mid 1960s): protection
of CP, mainly, by means of the contract law and
commercial secrecy law, appearance of cases of CP
protection by the copyright and patent law, ob-
tainment of the first patent for CP;

Stage 2 (mid 1960s — mid 1970s): protection
of CP by means of the copyright and patent law,
intensification of competition between the legal
methods of CP protection;

Stage 3 (until the end of the 1970s): protection
of CP, mainly, by copyright, appearance of court
decisions regarding the patent protection of CP;

Stage 4 (1980s — mid 1990s): combined pro-
tection of CP by copyright and court decisions
on patent and protection of CP;

Stage 5 (mid-1990s to the present): protection
of CP in Europe, mainly, by copyright, and pro-
tection of CP in the USA, mainly, by patent; a new
wave of intensification of competition between
the legal means of protecting CP and searching
for compromise solutions.

The analysis of literature on the intellectual
property and computer science, the international
and national law of different countries, and the
case law has enabled highlighting the most impor-
tant historical events and outstanding inventions,
which caused the greatest impact not only on com-
puter technologies, practical solution of the prob-
lem of legal protection of computer programs as
intellectual property objects, but also on the fur-
ther development of the computer law.

It has been established that the dominant posi-
tion of copyright protection of computer pro-
grams does not always correlate with the rights
and interests of their developers who have been
increasingly advocating the implementation of
alternative patent protection by special legisla-
tion rather than by judicial precedents.

As a compromise solution to the problem of
competition in the sphere of legal protection of
computer programs by the copyright and patent
law, it is possible to introduce a hybrid method of
copyright and patent legal protection, which com-
bining the advantages of both approaches, would
define, firstly, unambiguous conditions of compu-
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ter program patent eligibility; secondly, the pos- | cific aspects of the expert procedure for optional
sibility of choosing a method of computer prog- | patenting of computer program based on prelimi-
ram protection by its developer, and thirdly, spe- | nary presumption of authorship.
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Formation of Legal Protection of Computer Software by the Rules of Copyright and Patent Law

P.C. Kipin', B.JI. Xomenxo ?
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6yabB. Tapaca Illesuenka, 60, Kuis, 01032, Ykpaina,
+380 44 200 5568, office.iepd@nas.gov.ua.
2 HarionasbHuii TexHidumii ynisepeurtet «/[HITIpoBChbKa MO TEXHIKAY,
mpocr. /1. Asopuutbkoro, 19, nimpo, 49005, Yipaia,
+380 56 744 7339, rector@nmu.org.ua

CTAHOBJIEHHS ITPABOBOT OXOPOHU KOMITIOTEPHUX [TPOTPAM
HOPMAMM ABTOPCBKOI'O I IIATEHTHOTO ITPABA

Beryn. Komi'torepui nporpamu (KIT) — oauH i3 HallHOBiMX 06’€KTIB IHTEIEKTYaIbHOI BJIACHOCTI. 3 4acy IOSIBY iX
[IPaBOBA OXOPOHA BUKJIMKa/a 6araro CKJIaaHocTell i cynepedok. Hi HOpMu aBTOPCHKOTO Yt IIATEHTHOTO IPABa, — Hi HAMATaHHsI
PO3PO6UTH OKPEME 3aKOHOIABCTBO He [03BOJIUJIM CTBOPUTHU [IPABOBKI MEXaHI3M, SIKUIl OU He BUKJIMKAB CYTTEBUX HAPIKAHb
y 3allikaBJIeHUX CTOPiH.

IIpoGaemaTuka. AHa3 ICTOPUYHUX YNHHUKIB, IKI 3yMOBUJIN IPUYMHU BOOPY PI3HUX ITIAXO/IB /10 IIPABOBOI OXOPOHU
KOMIT'FOTEPHUX IIPOTPaM, I03BOJIsI€ Kpallle PO3yMITH HasiBHY B KOKHIiII KpaiHi cucteMy, 00upatyt HailGibIi 101i/1bHI crIoco6u
HAOYTTS 1IPaB i OXOPOHU KX 00’€KTIB IHTENEKTYaIbHOI BJACHOCTI, BIZICTOIOBATH CBOI MAilHOBI Ta HeMAHOBI 1IpaBa, GijibIl
OOrPYHTOBAHO LIYKATH HOBI IIISIXU BUPIIIEHHs NPOGJIEM B Iiii rajysi.

Mera. [locimuT CBITOBY iCTOPiIO CTAHOBJIEHHS Ta PO3BUTKY MTPABOBOI OXOPOHU KOMITIOTEPHUX TIPOTPaM HOPMaMU aB-
TOPCBKOTO 1 ITATEHTHOTO TIPaBa.

Marepianu i Meroau. Kpurnanuii OrJisij JiiTepaTypHUX PKEPES 3 TUTAHb iIHTEJIEKTYATbHOT BJJACHOCT] Ta KOMITIOTEPHUX
HayK, TOPiBHSJIBHNN aHATI3 MIXKHAPOIHOTO Ta HAIlIOHATBHOTO 3aKOHOABCTBA PI3HUX KPaiH, JOCITIKEeHHS CY0BOI TPAKTHKY,
sIKa MaJia HAlOiIbII Nl BIUIMB HA IPAKTUYHE BUPIIICHHS 3a3HAYECHOI TPOOJIEM.

PesyabraTi. Busiseno ta oxapakTepu3oBaHO OCHOBHI eTalll B icTOpii pO3BUTKY Ta CTAaHOBJIEHHS IIPABOBOI OXOPOHU
KII nopmamu aBTopcbkoro i matentHoro mpasa. [IpoananizoBano marepianu 3 TUTaHb iHTENEKTYATHHOI BJAACHOCTI Ta KOM-
MIOTEPHUX HayK, Mi’KHAPOJ/IHE Ta HalliOHAJIbHE 3aKOHO/IABCTBO Pi3HUX KPAiH, Cy/[I0OBY MPAKTUKY, BU/iJIEHO HAWBAXKIUBIIIT
icTOpWYHI MO/l Ta BUIATHI BUHAXO/N B ITili TaTy3i. BecTanosieHo, mo fomMinytoue moioskeHHS aBTOPChKO-TIPABOBOI OXOPOHHT
KII He 3aBK/1 KOPEJIIOE 3 IPaBaAMU Ta IHTEPecaMu iX aBTOPiB-PO3POOHUKIB, sIKi BCe YacTillie BUCTYAIOTH 38 BIIPOBAI/KECHHS
AJIBTEePHATUBHOI, MaTeHTHO-1IPaBoBOI oxoponu KII He cyroBrMu 1iperiesieHTaMu, a CHeliabHIM 3aKOHOIaBCTBOM.

BucnoBku. STk KoMipomicte piteHHst 1podsieMu KOHKYpeHitii ipaBoBoi oxoporu KII HopMamu aBTOPCHKOTO i HATEHT-
HOTO IIpaBa 3aPOIIOHOBAHO BIIPOBAMTH 3MIlIAHUN aBTOPCHKO-TIATEHTHIH c1ioci6 rpaBoBoi oxoponu KII, sikuii 6u noennas
nepesaru 060X CIocobiB.

Kunwouosi ciosa: npaBoBa 0XOPOHA KOMIT IOTEPHUX ITPOTPaM, aBTOPCHKE IIPABO, ITATEHTHE TIPABO.
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CTAHOBJIEHUE ITPABOBOI1 OXPAHBI KOMITBIOTEPHBIX ITPOTPAMM
HOPMAMI ABTOPCKOT'O 1 ITATEHTHOTO ITPABA

Beenenue. Kommnbiorepusie nporpammbl (KII) siBASIOTCS OJHUM U3 CaMbIX HOBBIX O0bEKTOB MHTEJJIEKTYaJIbHOU
coberBerHocTH. C MOMEHTA IIOSIBJIEHUS! UX [IPABOBasi OXPaHa BHI3bIBAJIA MHOTO TPY/IHOCTE! U criopoB. Hu HOpMbI aBTOPCKOTO
WJIW TATEHTHOTO [PaBa, HY MONBITKU Pa3paboTaTh OTAEAbHOE 3aKOHOAATENbCTBO HE O3BOJIMIIH CO3/ATh IIPABOBOI MEXaHU3M,
KOTODBIiT ObI He BBI3bIBAJ 3HAYUTEIbHBIN HAPEKAHUI Y 3aMHTEPECOBAHHBIX CTOPOH.

IIpo6aemaTtuka. Kpuruaeckuii anains HCTOpraeckux (hakTopoB, KOTOPbIE 00YCIOBUIIN TTPUYHHBI BBIOOPA PA3IMIHBIX
MOJXOJI0B K [PABOBOI OXpaHe KOMITBIOTEPHBIX [POTPAMM, MO3BOJISIET JIyUIlle TOHSITH CYIECTBYIONLYIO0 B KaKAOH CTpaHe
cucTeMy, BBIGUpaTh HarboJiee 1esiecoodpasHble CrIocoObl IPUOOPETEHS IIPAB 1 OXPAHbI 3THX 0OBEKTOB HHTEJIEKTYIbHON
COOCTBEHHOCTH, OTCTAUBATH CBOM MMYIIECCTBEHHBIC U HEUMYIECTBEHHbIE TIPaBa, osiee 0G0CHOBAHHO UCKATh HOBbIE MyTH
perterust mpobsieM B 9TOi 06J1acTH.
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Hexas. VccaenoBaTs MUPOBYTIO NCTOPUIO CTAHOBJICHUS U PA3BUTHSI TPABOBOIN OXPaHbl KOMITBIOTEPHBIX ITPOTPAMM HOP-
MaMH aBTOPCKOTO U TTATEHTHOTO TIPaBa.

Marepuaist u MeToabl. Kputuueckuii 0630p JiMTepaTypHbIX KCTOYHUKOB 110 BOIIPOCAM MHTEJLIEKTYaIbHOM COOCTBEH-
HOCTH 1 KOMIIBIOTEPHBIX HAYK, CPABHUTEJIbHBII aHAJIN3 MEK/YHAPOAHOTO U HAIMOHAIBHOTO 3aKOHO/IATEe/IbCTBA PA3JIMYHBIX
CTpaH, MccieloBaHue CyaeOHON MPaKTUKU, KOTOpash OKasajia HauboJIblllee BIUSIHUE HA MPAKTUYECKOE DElleHre 3TON
1poGJIeMBbL.

Pe3yabraTel. Beimesensr 1 oxapakTeprn3oBaHbl OCHOBHBIE 3TANBI B NCTOPUH PA3BUTHS U CTAHOBJIEHUS TIPABON OXpa-
uel KII HOpMaMu aBTOPCKOTO M MATEHTHOTO TpaBa. [IpoaHasin3upoBaHbl MaTepHaJbl 10 BOTIPOCAM MHTEJJIEKTYATbHON
COOCTBEHHOCTH U KOMIIBIOTEPHBIM HAyKaM, MEKYHAPOIHOE U HAIIMOHAIbHOE 3aKOHOAATEIbCTBO PA3HbIX CTPaH, cyneOHast
[IPAKTUKA, BbIIEJIEHBI CaMble BAsKHbIE HCTOPUYECKUE COOBITUS U BBIIAIOIIIECS M300peTeHust B 9TON cepe. YCTaHOBJIEHO, 4TO
JIOMUHUPYIOIIee M0JI0KeHne aBTOPCKO-T1paBoBoi oxpanbl KII He Bcerzia kopesuinpyer ¢ mpaBaMu 1 THTEpecaMH UX aBTOPOB-
Pa3pabOTUYMKOB, KOTOPBIE BCE Yallle BBICTYNAIOT 3a BHEJPEHNE aJlbrepHATHBHON MaTeHTHO-TPpaBoBOi oxpanbl KII me
CyZeOHBIMY TIPETIEICHTAMM, & CTIEIMATBHBIM 3aKOHOIATETHCTBOM.

BsiBoabI. B kauecTBe KOMIIPOMECCHOTO PelIeHUsT IIPOOJIeMbl KOHKY PEHIIH IPaBoBoil oxpatbl KIT HopMamu aBTOPCKOTo
U ATEHTHOTO TIPaBa IPEJIOKEHO BHEAPUTh CMEIIAHHbII aBTOPCKO-MIATEHTHBIN c110co6 npaBoBoii oxpaubl KIT, koTopbiit 661
COEJIMHSLIT TIPEUMYIIIECTBA 000X CIIOCODOOB.

Kniwouesvie crnosa: IIpaBoOBas OXpaHa KOMITBIOTEPHBIX ITPOTPAaMM, aBTOPCKOE ITPaBo, IMMaTEHTHOE ITPaBo.
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